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At the regular meeting of the Board 
of Bar Commissioners held in Frankfort 
in July, Mr. Harry B. Mackoy, of Cov- 
ington, was employed to represent the 
Association in the matter of the appeal 
of John T. Murphy to the United States 
Court. It was pointed out that the only 
question to be determined is “do the 
methods of procedure prescribed by the 
existing Kentucky law in disbarment 
matters constitute due process of law.” 
Mr. Murphy contends that the recent ac- 
tion of the Board of Commissioners and 
the Court of Appeals disbarring him de- 
prived him of a property right without 
“due process of law” and thus violated 
the Federal Constitution. The Associa- 
tion has made a wise choice in selecting 
Mr. Mackoy for this task. 


At the same meeting Mr. John B. 
Rodes made a report relative to lawyers 
continuing to practice after they had 
been convicted of a felony. He said 
there were a few instances of this kind in 
the State and pointed out the clear pro- 
vision of the law forbidding it. It was 


the view of the Board of Commissioners 
that if a certified copy of the conviction 
were filed and it proved to be a final 
order that the Commissioners then could 
would 


and take such action as they 





deemed necessary to enforce the pro- 
visions of the law. 
Commissioner O’Neal expressed the 


conviction that the suspension which had 
been visited upon some offending mem- 
bers of the bar had had a salutary effect 
upon such members, and had proved al- 
most as effective as a disbarment. He 
said that he had observed that the con- 
duct of some suspended members of the 
bar had been greatly improved and that 
to his mind the suspensions meted out 
had gone far to improve the conduct of 
many members of the bar. 
° 


With the increase in bar dues effec- 
tive at the time of this issue of the 
Journal it will be possible to improve 
the Journal. This the Journal Com- 
mittee desires to do in a way that will 
be pleasing to the membership. The 
Committee has in mind the use of a bet- 
ter grade of paper, the use of larger 
type, and the addition of about eight 
pages to each issue, also improvements 
in the cover designs to give the Journal 
a more distinctive individuality. The 
matter of more issues per year has been 
considered but it is doubtful if this can 
be done. Any suggestions for the im- 
provement of the Journal from our 
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membership will be gratefully received 
and carefully considered. Such sugges- 
tions should be addressed to the Editor 
at Glasgow. 

” 

The bar dues are now due and pay- 
able to C. Hill Cheshire, Frankfort, 
Kentucky. Mail your dues now, $3.00, 
to Mr. Cheshire promptly. 

*« 


The attention of the membership of 
the Association is called to the changes 
which have been made in subsection A 
and B of Rule IV of the Rules and By- 
Laws of the Association. The old rule 
provided that nomination to the office 
of Commissioner should be by petition 
filed during the month of September, 
each year. The new rule changes this 
so that the petition should be filed dur- 
ing the month of January, of each year. 
The old rule provided for the election 
to take place in October but the new 
rule provides that the election shall take 
place in February. The new officers 
heretofore have taken their places upon 
the board on the first of November, each 
year, as provided by the old rule. The 
new rule provides that they shall take 
their places the first day of March, of 


each year. 
* 


COMMITTEE ASKS 
CO-OPERATION 

The Committee on the Unauthorized 
Practice of Law is composed of the fol- 
lowing members: Thomas Young, Jr., 
Louisville; Selden Y. Trimble, IV, Hop- 
kinsville; Henry Turner, Jr., Paducah; 
H. 1. James, 7. Elizabethtown; James 
Garnett, Jr., Chairman, Louisville. 

The bar will recall that in the report 
of this Committee at the last meeting 
of the Association it was announced that 
the State Bar Commissioners had adopt- 
ed a resolution authorizing the Commis- 
sioner’s Executive Committee, upon 
recommendation of the Unauthorized 
Practice of Law Committee, to employ 
special investigators to assist in the 
preparation of facts and evidence for the 
prosecution of persons engaging in the 
unauthorized practice of law in this 
State. The Association was further ad- 
vised that two complaints of a rather in- 
definite nature had been presented to us. 
However, sufficient facts, acts, dates, and 
names were not presented to enable this 
Committee to conduct a thorough in- 
vestigation. 

Through the medium of the Kentucky 
State Bar Journal, this Committee is re- 


questing the members of the bar in the 
event they know of any person or cor- 
poration engaging in the unauthorized 
practice of law to furnish us with the 
facts, details, names, and acts of such 
person or corporation so engaging in 
the unauthorized practice of law. These 
complaints should be sufficiently in de- 
tail to enable this Committee to start an 
investigation; to secure affidavits and 
evidence in order that a strong case for 
the prosecution may be prepared. 

This Committee knows of numerous 
complaints directed at trust companies, 
who it is alleged are engaging in the 
unauthorized practice of law, but to date 
detailed evidence supporting these com- 
plaints has not been received by this 
Committee. This Committee will not 
hesitate to investigate any complaint 
which is submitted sufficiently in detail 
regardless of the person or corporation 
to which the complaint is directed. 

We feel that it is of paramount inter- 
est that the members of the Kentucky 
State Bar Association direct their at- 
tention to this insidious practice of per- 
sons or corporations carrying on the 
profession of an attorney in an un- 
authorized manner. 

We, therefore, request any member of 
the State Bar who has at his disposal 
definite detailed information concerning 
any person or corporation engaging in 
the unauthorized practice of law to 
furnish this Committee with that in- 
formation. 

JAMES GARNETT, JR., 
Chairman, 
Committee on the Unauthorized 
Practice of Law. 


The Treasurer of the Association has 
turned over to the Clerk of the Court of 
Appeals a list of all attorneys who are 
in arrears with their bar dues with a re- 
quest that they be notified that unless 
their back dues are paid by the time 
court convenes this month a rule will be 
issued against them to show cause why 
they should not be disbarred for non- 
payment of dues. Statement for current 
dues has been mailed by the Treasurer 
and an early response from all attorneys 
will be greatly appreciated by the asso- 
ciation. 

* 

For the benefit of his readers who 
are not Kentuckians, A. A. Daugherty 
defines a smidgen to be “a nebulous 
quantity considerably in excess of a 
mite and a right smart less than a 
passel.” 
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WARNING TO ATTORNEYS! 

Beware of the following scheme, being 
used to defraud attorneys in Kentucky, 
Texas, Louisiana, and Oklahoma: 

A man calling himself C. R. Wright, 
and posing as a farmer from an ad- 
joining county, medium-sized, neatly 
dressed, smooth face, about 50 or 60 
years of age, and obtrusively pious in 
appearance, employs an attorney to sue 
a local railroad company on account of 
injuries he claims his son, Ernest, then 
in a hospital in a distant city has sus- 
tained. He states a good case, makes a 
diagram, gives a detailed statement, and 
gives names of eye-witnesses. He says 
his son, 28 years old, with a wife and 
two children, is permanently injured. 
He says he is on his way to return his 
son home. The next day he returns to 
discuss a visit with the attorney to the 
scene of the accident, and incidentally 
has the attorney endorse a check for 
$42.00 in payment of a cow, signed with 
the name of E. A. Fox on a bank some 
distance away. The check is bad, no 
E. A. Fox, and no such accident. 

This identical scheme, using the same 
names, the same accident, the same 
check, the same diagram, and the same 
eye-witnesses, with different localities, 
has been uniformly employed. 

Mr. Wright at the bank expresses re- 
gret of his lack of education and labori- 
ously prints his signature on the check. 

If approached, the attorney should 
lead him on until some overt act, justi- 
fying his arrest, is committed. After his 
arrest, notify the Secretary of the Ken- 
tucky State Bar Association, Frankfort, 
Kentucky. 

. 


WORK BEGUN 

On August 1, 1938, after two and a 
half years of preliminary work, the Com- 
mission for Revision of the Kentucky 
Statutes formally opened permanent of- 
fices in the northeast corner of the third 
floor of the New Capitol Building at 
Frankfort, Kentucky. Following pas- 
sage by the 1936 General Assembly of an 
Act which authorized the creation of the 
Commission, Governor A. B. Chandler, 
in April, 1936, appointed the following 
members: L. B. Alexander, Paducah; 
Harry B. Mackoy, Covington; George B. 
Martin, Catlettsburg; and S. Y. Trimble, 
IV, Hopkinsville. Thereafter Senator 
Martin resigned, and Perry B. Miller, of 
Louisville, was appointed to succeed 
him. The Commission elected Messrs. 
Alexander and Trimble as Chairman and 
Secretary respectively. 





No appropriation being made for the 
Commission, the individual members 
paid its expenses for the first two years 
of proceedings. During that period 
statutes of other states were examined, 
general policies were considered and 
adopted, and financial backing for the 
revision was sought. As a result, Gov- 
ernor Chandler arranged to provide the 
Commission with necessary funds 
through allocations from his Emergency 
Fund. An allocation of ten thousand 
dollars was recently made the Commis- 
sion and final plans have been com- 
pleted whereby approximately fifty thou- 
sand dollars of State funds wiil be avail- 
able for the revision work. 

With finances assured, the Commis- 
sion is now organizing its editorial staff. 
Recommendations for editorial positions 
were requested and received from judges 
and Commissioners of the Court of Ap- 
peals, Kentucky State Bar Commission- 
ers, and numerous other such sources. 
The Commission approached all persons 
so recommended—probably some twenty 
or thirty in all—but no one accepted em- 
ployment. After several months of un- 
successful effort to secure a Kentucky 
lawyer for its editor-in-chief, the Com- 
mission directed its search outside the 
State of Kentucky and found that the 
only state in the Union in which the of- 
fice of Revisor of Statutes exists is Wis- 
consin where a permanent professional 
revisor has been employed for nearly 
thirty years, the office being held during 
a great part of that time by Mr. E. E. 
Brossard. 

The Commission consulted with Mr. 
Brossard, who agreed to become its 
Consulting Editor without compensa- 
tion. After considering several appli- 
cants of wide experience, the Commis- 
sion employed as its editor-in-chief, Mr. 
Robert K. Cullen, of Elkhorn, Wiscon- 
sin. Mr. Cullen, a practicing attorney, 
has had many years of experience in the 
office of the Statutes Revisor of Wiscon- 
sin. He is now a resident of Frankfort, 
Kentucky, and with his family will make 
that city his permanent home for the 
next four years. 

Mr. J. F. Wheeler and Mr. Albert 
Green, of Louisville, Kentucky, have 
been employed by the Commission as as- 
sistant editors. They are graduates of 
the University of Louisville Law Col- 
lege, and are also making Frankfort 
their home. Miss Kay Rudolph of 
Paducah, Kentucky, is in the Commis- 
sion’s office as secretary to the editor- 
in-chief. Several other stenographers 
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and clerks will be added to the editorial 
force this month, and it wil! be further 
augmented as the work of revision pro- 
gresses. All employees will live at 
Frankfort, and work in the Commis- 
sion’s offices in the New Capitol Build- 
ing. 

The Kentucky Statutes will be revised 
by this permanent editorial staff under 
the immediate supervision of the Com- 
mission which meets in Frankfort at 
monthly or more frequent intervals to 
advise with its editors and to consider in 
detail the month’s accomplishments. 
The editors have commenced the labori- 
ous task of studying each section of the 
Kentucky Statutes, one by one, for the 
purpose of revising, indexing, annotat- 
ing, numbering, and classifying every 
section, and of making monthly recom- 
mendations to the Commission as to re- 
peal or alteration thereof. The Com- 
mission intends to present its final re- 
vision to the General Assembly of 1942 
for approval and enactment into law. 

The Commission and its editors will 
welcome suggestions and criticisms from 
the Bench and Bar of Kentucky. With 
necessary funds available, a splendidly 
equipped office, a competent editorial 
staff, and the support of the lawyers of 
Kentucky, it is possible that the New 
Revised Statutes of Kentucky will be 
published and sold in the fall of 1942. 





This is a story of a Kentucky lawyer’s 
experience in fixing a fee with a wealthy 
client. The story can now be told be- 
cause all parties are dead and many years 
have passed since it happened. 

The client was a widower well past 
threesccre and ten years. He was 
worth something like a hundred-thou- 
sand dollars, all of it in cash and U. S. 
bonds. He was full of eccentricities. 
One of his peculiar customs was to 
watch the newspapers for the names of 
young unmarried women who figured in 
the news. If the news story recorded 
some achievement he wrote a letter of 
congratulations. If it chronicled some 
tragedy he wrote a letter of condolence. 
Some of his letters were answered, most 
of them were not. 

On one occasion he wrote a letter to 
a young woman in Louisville who had 
figured in some news story. She an- 


swered him. He replied to that letter. 
The letters grew more frequent and as 
time wore on more ardent. 
spondence 


The corre- 


blossomed into an_ affair, 


and was about to become serious be- 
fore the rich widower realized what 
he was about to let himself in for. Then 
he consulted his lawyer friend in this 
manner. 

“Do you ever go to Louisville?” 

“Oh, yes, quite often, I am going to 
be there tomorrow.” 

“Well, there is a little matter I wish 
you would see about for me.” He then 
related the whole story. The lawyer 
took the sheaf of letters and when in 
Louisville called on the young lady and 
by argument and reason persuaded her 
to drop the whole matter. Which she 
did. 

Upon his return he advised his client 
that he believed the matter was ended 
and no more would be heard from the 
young lady. The client inquired the fee. 

The attorney replied, “You are a man 
of considerable means, you know what 
trouble this could have caused you, you 
know what you have been relieved of, 
you have a reputation of being fair so 
I’m perfectly willing to leave the matter 
of my fee to your good judgment.” 

The client replied that he would think 
the matter over and see about it in a 
few days. 

A few days later the client met the 
lawyer on the street. The client said: 

“By the way, I have thought that mat- 
ter over and you owed me a little ac- 
count and I have given you credit for 
yg 

The lawyer owed his client a two-dol- 
lar account. 

That lawyer does not hesitate to name 
his fee now. 





JUDGE STANLEY REED, of the 
United States Supreme Court, addressed 
the Maysville Rotary Club, August 2nd. 
The theme of his talk was “Be Tolerant 
Towards the Views of Others.” 


CLARENCE CRITTENDEN CAL- 
HOUN, formerly of the Lexington Bar, 
died at the Sibley Hospital, in Wash- 
ington, D. C., of a heart attack, August 
Ist. He was buried at Owensboro. 


ATTORNEY AUBREY HESTER, 
of the Mayfield Bar, acted as county at- 
torney in the absence of County Attor- 
ney Wyman during Mr. Wyman’s vaca- 
tion. 

MAYOR ERROL W. DRAFFEN has 


remodeled his law office at Harrods- 
burg. 
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Institute on New Federal Rules 


Louisville, September 15, 16 
* 


Under the auspices of the Kentucky State Bar Association and the 
Louisville Bar Association, a meeting for discussion of the new Rules of 
Civil Procedure for the District Courts of the United States (which be- 
come effective September 16th) will be held all day Thursday and Friday, 
September 15th and 16th (and possibly the evening of the 15th), in Louis- 
ville. The sessions will begin at 9 a. m., and will probably be held in the 
Federal Court room. The meeting will be open to all lawyers, without ex- 
pense. 


Federal Judges Hon. Elwood Hamilton, Hon. H. Church Ford, and 
Hon. Mac Swinford are co-operating, and are expected to attend. The sug- 
gestion for holding such a meeting was made to the President of the Asso- 
ciation by Judge Hamilton; and President Crawford has appointed Perry 
B. Miller, Edward Dodd, and Frank M. Drake as a Committee to make 
arrangements. | 


This “school” on the new Rules is the result of the Institute held at 
Cleveland, prior to the recent meeting of the American Bar Association, at 
which members of the Supreme Court Advisory Committee lectured to 
about 500 lawyers from all parts of the country. 


By the co-operation of the University of Louisville, Dean Lott (of 
the Law School) has arranged for Dean Clark, of the Yale Law School 
(a member of and Reporter for the Supreme Court Advisory Committee), 
to lecture on the 15th. Further discussion will be led by Mr. Drake (a 
“graduate” of the Cleveland “School’), who has agreed to undertake this 
responsibility only upon condition that it be distinctly understood he is 
not assuming to lecture or instruct the bar, but is only bringing back to 
Kentucky what he got in Cleveland, insofar as memory and copious notes 
permit. Mr. Drake is performing this service as State Delegate from Ken- 
tucky to the American Bar Association, and as an evidence of the value 
of that organization to the profession. 


In order to plan for the meeting, it is necessary to know in advance 
about how many will attend. Any lawyer intending to be present will 
please promptly advise Mr. Perry B. Miller, Chairman, Marion E. Taylor 
Building, Louisville. 












































DOYLE WILLIS vs. W. C. JONSON 


This is the case involving the constitu- 
tionality of the Act of the 1938 legis- 
lature creating the Thirty-eighth Judicial 
District of Kentucky out of the coun- 
ties of Muhlenberg, Ohio, Butler, and 
Edmonson. The matter was decided by 
the Court of Appeals, June 24, 1938, and 
at the time this is written for the Journal 
has not been published. 


This suit was brought by the Judge of 
the Seventh Judicial District to enjoin 
the appellee who is the newly appointed 
Judge of the Thirty-eighth District from 
assuming or undertaking to discharge 
the duties pertaining to the office of Cir- 
cuit Judge of the Muhlenberg Circuit 
Court. 


The petition alleged that the four 
counties named were before the Act 
creating the Thirty-eighth District a 
part of the Sixth, Seventh, and Eighth 
Judicial Districts and that these districts 
had remained unchanged from the time 
of their creation after the adoption of 
the present constitution to the time of 
the passage of the questioned Act, a 
period of forty-five years. The petition 
further alleged that the old Sixth Dis- 
trict contains 1,508 square miles, the old 
Seventh 1,698 square miles and the old 
Eighth 1,649 square miles. That under 
the new arrangement the Sixth and 
Eighth will each contain 924 square 
miles, the Seventh 1,226 square miles, 
while the new district will contain 1,781 
square miles. The petition further 
alleged that the business of all the dis- 
tricts involved had steadily diminished 
in recent years. It is further alleged 
that the new district would have a popu- 
lation of £6,348, which is nearly double 
the population of the new Seventh or 
the new Eighth and 25,000 more than 
the population of the new Sixth. 

A demurrer was filed to this petition 
and by the trial court sustained. The 
plaintiff refused to plead further and his 
petition was dismissed and it is from 
this order of dismissal that the action 
was before the Court of Appeals. 





The appellant was represented by 
S. Y. Trimble of Hopkinsville. 

The appellee was represented by Hon. 
John B. Rodes, Bowling Green; Hon. N. 
F. Harper, Scottsville; Hon. Hubert 
Meredith, Attorney General; Hon. J. K. 
Lewis, Assistant Attorney General. 

The Court of Appeals in its opinion 
by Chief Justice Stites reversing the 
order of the trial court quotes Sections 
128 and 132 of the Constitution: 

Section 128. “At its first session after 
the adoption of this Constitution, the 
General Assembly, having due regard to 
territory, business, and population, shall 
divide the State into a sufficient number 
of judicial districts to carry into effect 
the provisions of this Constitution con- 
cerning circuit courts. In making such 
apportionment no county shall be di- 
vided, and the number of said districts 
excluding. those in counties having 
a population of one hundred and fifty 
thousand shall not exceed one district 
for each sixty thousand of the popula- 
tion of the entire State. 

Section 132. “The General Assembly, 
when deemed necessary, may establish 
additional districts; but the whole num- 
ber of districts, exclusive of counties 
having a population of one hundred and 
fifty thousand, shall not exceed at any 
time one for every sixty thousand of 
population of the State according to the 
last enumeration.’ 

It is pointed out by the Court that the 
provision “having due regard to terri- 
tory, business, and population” contained 
in Section 128 was not carried forward 
into Section 132 and from this it was 
argued by appellee that Section 128 was 
intended to relate only to the first ap- 
portionment and that thereafter the 
legislature was free to create new dis- 
tricts whenever it “deemed necessary” 
without regard to territory, business or 
population. The Court admitted this 
argument to be forceful, but demon- 
strated its fallacy by saying: “It will be 
observed that a conclusion to this effect 
would eliminate all restrictions upon the 
power of the legislature to create addi- 





ee 


—) 








eA i 





| Set 


on. 


ert 


on 
he 


ns 


ter 
he 
to 
all 
yer 
sct 
yn - 
ch 
di- 
ts 
ng 
ict 
la- 
ly, 
sh 
es 
nd 
ny 














KENTUCKY STATE BAR JOURNAL 11 





tional districts, or indeed to redistrict 
the entire State in any way it might see 
fit at the first session following any 
federal enumeration (Section 134). It is 
only under Section 128 that there is a 
prohibition against dividing a county, 
and yet it could hardly be contended 
that the framers of the Constitution ever 
intended that the legislature would be 
permitted to divide one county between 
two or more districts.” 


The Court concludes that the appli- 
cation of Section 128 is not limited alone 
to the first apportionment of the State 
into Judicial Districts but that it is still 
operative and the legislature in creating 
additional districts must have “due re- 
gard to territory, business, and popula- 
tion.” 

The appellee insisted that even though 
this conclusion be reached nevertheless 
the determination of the facts regarding 
territory, business, and population was a 
strictly legislative or political right. To 
this argument the Court answered 
“Where the Constitution limits the right 
of the legislature to act to certain 
factual situations only, it is the duty of 
the courts, in the protection of the con- 
stitutional guaranties to determine the 
existence or non-existence of the facts 
authorizing legislative action.” 

The legislature cannot violate the Con- 
stitution by a mere process of finding 
purported facts which do not exist and 
then act upon the authority of such find- 
ing. 

The Court determined that these 
principals must be applied (1) It was 
the duty of the legislature in the crea- 
tion of a new district to have due re- 
gard to territory, business, and popula- 
tion; and (2) it is our duty to examine 
the facts in order to determine whether 
or not there was any evidence to sup- 
port the legislative conclusion that a 
new district was necessary. 

The fact being well pleaded on de- 
murrer must be accepted as true. 

The Court then concludes that the 
pleaded facts being accepted as true the 
legislature in creating the new district 
did not have due regard to territory, 
business, and population. 

The briefs prepared by the attorneys 
in this case are well worth the effort 
expended in obtaining and reading them. 





“In that case—Patterson vs. Common- 
wealth, 251 Ky., 395, 65 S. W. 2nd 75— 
The Act of taking merchandise was ad- 











mitted but the defendant pleaded he was 
too drunk to have the necessary crimi- 
nal intent. In this case the accused does 
not go so far. He does not undertake 
to bring himself within the definition of 
the wag: 
“‘*Not drunk is he who from the floor 
Can rise again to drink one more; 
But drunk is he who prostrate lies 
And who can neither drink nor rise.’ 
“According to the defendant the liquor 
only created the irresistible urge to 
punish the defenseless glass in the door, 
close to the lock. According to the offi- 
cers it stimulated his running capacity 
or in race track jargon it so ‘hopped 
him up’ as to put him in a class with 
Man O’War.” Commissioner Osso Stan- 
ley in Kidd vs. Commonwealth 116 S. 
W. 2nd 636. 





“LET THE PUNISHMENT FIT THE 
CRIME” 


DICTA, the official organ of the Den- 
ver Bar Association in a recent number, 
mentions the following quotations from 
a decision in 1568 concerning the great 
length of pleadings, in which the Chan- 
cellor observed: 

“That the said replication (i. e., the 
pleading) doth amount to six score 
sheets of papers and yet all the matter 
thereof which is pertinent might have 
been well contrived in sixteen sheets of 
paper .... ” and gave order, 

“That the Warden of the Fleet shall 
take the said Richard Mylward (the 
culprit pleader) alias Alexander into his 
custody and shall bring him into West- 
minster Hall on Saturday next about 10 
of the clock in the forenoon and then 
and there shall cut a hole in the midst 
of the sarne engrossed Replication which 
is delivered unto him for that purpose, 
and put the said Richard’s head through 
the same hole, and so let the same 
Replication hang about his shoulders 
with the written side so hanging out- 
ward, and then, the same so hanging, 
shall lead the said Richard bareheaded 
and barefaced round about Westminster 
Hall whilst the Courts are sitting, and 
shall show him at the Bar of every of 
the three Courts within the Hall, and 
then shall take him back again to the 
Fleet, and keep him prisoner until he 
shall have paid 10 pounds to her Majesty 
for a fine and 20 nobles to the defend- 
ant for his costs in respect of the afore- 
said abuse.”"—(From the Texas Bar 
Journal.) 
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State and Federal Administration of Criminal Justice 
TOM JONES v. THE COMMONWEALTH OF KENTUCKY 





It Is A Requisite Of Due Process In Murder Prosecution To 
Assign Counsel And Award Sufficient Time For Giving Effec- 
tive Aid In The Preparaiion And Trial Of The Case (Const. 


Amend. 14). 


Otherwise The “Fundamental Conceptions Of 


Justice Which Lie At The Base Of Our Civil And Political In- 


stitutions” Are Violated. 


Hebert v. Louisiana 272 U. S. 312. 


The Concept Of Due Process Is Formulated In Mooney v. 


Hollohan 294 U. S. 103, 79 L. Ed. 791. 


Where Conviction Was 


Obtained Under Perjured Testimony Discovered After The Con- 
viction As Well As, Where The Testimony Was Known To Be 
Perjured When Presented, The State Must Afford A Corrective 


Judicial Process. 
Award Habeas Corpus. 


Failing, The Federal Court Will Intervene And 





By Perry B. MILLER 
Of the Louisville Bar 


Among the new decisions of far-reach- 
ing importance and filled with dramatic 
episodes and without precedent in the 


annals of Kentucky Jurisprudence, is 
that of Jones v. The Commonwealth of 
Kentucky, delivered June 8, 1938, by the 
Circuit Court of Appeals of the Sixth 
Circuit and reported in 97 F. (2d) 335. 

This case has run the gamut in all 
the Courts in Kentucky and also in the 
Federal Courts, except the Supreme 
Court of the United States to which the 
Attorney General declined to appeal. 

A resume of the facts and proceedings 
appear in the opinion by the Circuit 
Court of Appeals, as follows: 

“The appellant was indicted November 
4th on the charge of murder for the kill- 
ing of his wife with a pistol on October 
30th. On Friday, November 8th, he was 
arraigned, pleaded not guilty, counsel 
was appointed for him, and trial was set 
for Tuesday, November 12th. Though 
the case was not reached until Thursday, 
November 14th, counsel was obliged to 
remain in court subject to call. Exclud- 
ing Sunday, November 10th, three days 
were thus left for the preparation of the 
defense. Motion for a ten-day continu- 
ance, supported by affidavits, was denied. 
No one had seen the shooting. The princi- 
pal witnesses for the Commonwealth 
were a six-year-old girl, who testified as 
to a threat of killing by the appellant, 
and a woman of ill repute, who testified 
to the slain woman’s dying declaration. 
The defense was that the pistol was dis- 


charged in a scuffle for its possession 
when the wife threatened her own life. 
Newly discovered evidence offered to the 
State Courts, in support of the several 
petitions thereto addressed, casts grave 
doubt upon the competency and freedom 
from duress of one and upon the veraci- 
ty of both of the prosecution’s principal 
witnesses. The Court below, and the 
Attorney General of Kentucky, who 
cross-examined the witnesses on the 
first habeas corpus petition, were obvi- 
ously impressed by the new evidence. 
The statement of the latter to the Court 
of Appeals of Kentucky is printed at 
length in the margin. The Kentucky 
Court did not directly pass upon the 
newly discovered evidence, basing its de- 
nial of the writs of habeas corpus and 
coram nobis on jurisdictional grounds. 
Jones v. Commonwealth, 267 Ky. 465, 
102 S. W. (2d) 345; Id., 269 Ky. 772, 108 
S. W. (2d) 812; Id., 269 Ky. 779, 108 S. 
W. (2d) 816. It is clear from the record 
below that none of the new evidence 
was known to the appellant or his coun- 
sel at the time of the trial, and it is like- 
wise clear that much of it would have 
been discovered had a reasonable con- 
tinuance been granted for the purpose 
of preparing a defense and had the trial 
been held in the division of the judicial 
district where the crime was alleged to 
have been committed and where the ap- 
pellant lived.” 

The writ of habeas corpus in this case 
was presented to District Judge Elwood 
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Hamilton in pursuance of Section 453, 
Title 28 U. S. C. A—a prisoner in cus- 
tody in violation of the Constitution of 
the United States. The appeal was prose- 
cuted pursuant to Section 466 of the 
same title under a certificate of probable 
cause for an appeal by the District 
Court. 

The course which the case had run in 
the State Courts before the petition was 

led in the District Court was the hur- 
ried indictment and trial in the Circuit 
Court of Bell County, Kentucky, the ap- 
peal to the Court of Appeals of Ken- 
tucky which was decided October 30, 
1936, 267 Ky. 465-477; 102 S. W. (2d) 345. 
The petition for rehearing was overruled 
March 26, 1937, when Jones was de- 
livered to W. J. Buchanan, Warden, at 
Eddyville, on April 16, 1937, with direc- 
tions that he be electrocuted on the 30th 
day of April, 1937. 

Tom Jones was a pauper. The appeal 
was prosecuted in forma pauperis. Jones 
was arrested in Middlesboro where the 
accidental shot was fired within an hour 
and placed in jail at Pineville, fourteen 
miles away. Arthur Rhorer, Attorney of 
Middlesboro, was appointed by the Court 
to defend him and was diligent and did 
the best he could under the circum- 
stances. 

After the Court of Appeals affirmed 
the judgment, a petition for executive 
clemency, signed by more than 2,000 
citizens of Middlesboro and Bell County, 
including the jurors in the case and sup- 
ported by the affidavits of the newly 
discovered witnesses, was presented to 
the Governor of Kentucky by the par- 
ents of Tom Jones and Mr. Rhorer, who 
represent that he indicated that he 
would grant the same until noon April 
29, 1937, when he declined to do so be- 
cause he had made a campaign promise 
that he would not exercise the pardon- 
ing power in any case. 

It was at this juncture, when the 
doors of the State Courts and of execu- 
tive clemency had been closed and Jones 
was to be executed at midnight, that 
they appealed to the writer to enter 
the case and procure a writ of habeas 
corpus in the Federal Court. Notwith- 
standing that the writer had ceased to 
practice criminal law when he retired 
as United States Attorney in 1920, in the 
circumstances he could not have found 
excuse for his conduct or balm for his 
conscience had he failed to enter the 
case from altruistic, professional, and 
humane reasons. 


District Judge Hamilton kindly con- 
sented to hold his Court open until 6 
o’clock that the petition for a writ of 
habeas corpus might be prepared and 
filed. Thereupon he entered a tempor- 
ary order staying the execution due five 
hours later and telephoned the Warden. 


On May 7, 1937, the body of Tom 
Jones was produced in Court when the 
newly discovered witnesses testified un- 
der cross-examination by the Attorney 
General, who had stipulated that the 
original record and transcript of evi- 
dence at the trial in the Bell Circuit 
Court should also be considered in evi- 
dence. After argument by counsel and 
careful consideration of the law and 
facts, Judge Hamilton in an exhaustive 
opinion May 17, 1937 (not reported for 
publication), summarized all the testi- 
mony at the original trial and that later 
discovered. He held that the defend- 
ant’s constitutional rights had been vio- 
lated by the hasty action of the trial 
court. (Powell v. Alabama, 287 U. S. 
45; 77 L. ed. 158.) Also that the con- 
viction was obtained by perjured testi- 
mony. (Mooney v. Hollohan, 294 U. S. 
103, 78 L. ed. 791). And that had the 
newly discovered evidence been pre- 
sented to the Court of Appeals, “it 
would have been as prompt and vigor- 
ous in protecting the defendant’s con- 
stitutional rights as any Federal court, 
but, if the petitioner is without remedy 
under the state law, it is the duty of 
Federal court to protect his con- 
rights by appropriate pro- 
ceedings” and “that the writ of habeas 
corpus had for centuries been one of 
the high prerogative writs of the law 
and used to protect the liberties of the 
citizen when all other remedies had 
failed and was essentially a writ of 
inquiry and on matters in which the State 
itself is concerned; an aid of right and 
liberty. I am of the opinion the Court 
of Appeals of Kentucky has jurisdiction 
to proceed by habeas corpus on the 
same ground as this Court has jurisdic- 
ticn and to direct the Bell Circuit Court 
to grant the petitioner a new trial, if 
the Court should conclude, on hearing, 
the petitioner has been deprived of any 
of his rights under the Federal Con- 
stitution.” The Court cited Section 110 
of the Kentucky Constitution, Section 
949 Carroll’s Kentucky Statutes, Mc- 
Laughlin v. Barr, Jailor, 191 Ky. 346. 


Pursuant to the opinion in the 
Mooney case and the suggestions by 


the 
stitutional 
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Judge Hamilton that all State remedies 
had not been exhausted, counsel for 
Jones on May 4, 1937, filed a petition 
for a writ of error coram nobis before 
the Judge of the Bell Circuit Court, sup- 
ported by copies of the affidavits of the 
newly discovered witnesses, which peti- 
tion was denied. 


On May 21, 1937, counsel for Jones 
filed in the Court of Appeals a petition 
for a writ of habeas corpus supported 
by a transcript of the evidence of the 
new witnesses and the opinion by Judge 
Hamilton. An appeal from the Circuit 
Court upon the denial of the petition 
for a writ of coram nobis was taken to 
the Court of Appeals and consolidated 
with the petition there pending for a 
writ of habeas corpus and both were 
denied. (See Jones v. Commonwealth, 
267 Ky. 465, 102 S. W. (2d) 345; Id, 
269 Ky. 772, 108 S. W. (2d) 812; Id., 
269 Ky. 779, 108 S. W. (2d) 816.) 


On December 13, 1937, District Judge 
Hamilton (now a member of the Circuit 
Court of Appeals) questioned the pro- 
priety of a single District Judge to make 
permanent the stay of the execution and 
that it would be more seemly and con- 
sistent with the doctrine of the comity 
of relations between state and Federal 
courts to set aside the order of May 1/7, 
1937, and to dismiss the proceedings, 
however, allowing a certificate of prob- 
able cause and an appeal to the Sixth 
Circuit Court of Appeals, which was 
accordingly done. That order provided 
that all proceedings under the judgment 
of the State Court be stayed until the 
hearing and determination of that ap- 
peal, which appeal was prosecuted with 
the results reported in 97 F. (2d) 335, 
wherein the Court said: 


“The judicial processes of the State 
have here been vainly invoked. Considera- 
tions of delicacy and propriety need no 
longer deter amelioration. The appel- 
lant is not to be sacrificed upon the 
altar of a formal legalism too literally 
applied when those who from the begin- 
ning sought his life in effect confess 
error, when impairment of constitutional 
right may be perceived, and the door to 
clemency is closed. 


“The order dismissing the writ is set 
aside, and the cause is remanded to the 
District Court with instructions to dis- 
charge the appellant from custody, with- 
out prejudice to the right of the Com- 
monwealth to take such other proceed- 





ings according to law as are consistent 
herewith.” 


Under the mandate issued from the 
Circuit Court of Appeals the District 
Court entered an order that Tom Jones 
be discharged from custody as stated 
in the opinion. In that order the author- 
ities of the Commonwealth were allowed 
ten days in which to remove Tom Jones 
to the jurisdiction of the Bell Circuit 
Court and if not so removed, he was to 
be released by the Warden. On the 
10th day after the entry of that order 
the authorities of Bell County removed 
Jones from the Eddyville Penitentiary 
and placed him in jail at Pineville. Bail 
in the sum of $15,000.00 was required 
and made for his appearance at the No- 
vember term of the Bell Circuit Court, 
at which time it will be determined 
whether or not he will be tried again 
upon the indictment. 


Certainly the officers of the Bell Cir- 
cuit Court will not ignore the findings 
of the second highest Court in America. 
It is not known whether the Common- 
wealth will contend that Jones has not 
been placed in jeopardy. The Court of 
Appeals of Kentucky repeatedly de- 
clared he had been, and was awarded a 
legal trial. Nor is it known whether 
the Commonwealth’s Attorney will dis- 
miss the indictment for lack of evidence 
or enter a nole prosequi. 


The writer would be remiss in duty 
if he failed to commend the courageous 
action of Honorable Hubert Meredith, 
Attorney General, in connection with 
this case. While the courts have often 
declared that it is the duty of the repre- 
sentatives of the Commonwealth to pro- 
tect the innocent as well as to convict 
the guilty, yet it is refreshing to find 
this principle actively demonstrated as 
it was in this case. 


In the response by the Attorney Gen- 
eral to the petition for a writ of habeas 
corpus before the Court of Appeals of 
Kentucky, among other things he said: 
“Hypertechnical reasons for overruling 
the petition for rehearing in the instant 
case might be found and urged with 
considerable plausibility were we dis- 
posed to restrict our inquiry to the nar- 
row bounds of purely technical consid- 
eration. * * * Realizing that a human 
life is involved we do not feel dis- 
posed to ask for a strict application of 
narrow and technical rules, but request 
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rather that the case be considered from 
the broad standpoint of right and 
justice. * * * There is no logic or rule 
of law known to us whereby the in- 
fliction of the death penalty, or in fact 
any other punishment upon perjured 
testimony can be justified. * * * Having 
the knowledge of the record and the 
high regard for Judge Hamilton that 
we have, we are strongly inclined to the 
view that Tom Jones was convicted on 
perjured testimony and feeling this 
way, we cannot ask the Court to let 
the judgment of conviction stand or 
allow the judgment to be carried into 
execution.” 


Codes of practice and rules of pro- 
cedure are the tools with which judges 
work and intend to improve the admin- 
istration of justice. When too tech- 
nically and legalistically invoked they 
become tools of oppression. 

“The freedom of the State to regulate 
the procedure of its own courts, is the 
freedom of constitutional government 
and is limited by the requirements of 
due process of law.” Brown vy. State of 
Miss., 297 U. S. 278; 80 L. ed. 682. 


“Fiat Justitia, ruat caelum.” 


LEGAL AID BUREAU GROWS 


Now two years old, the Boston Uni- 
versity Legal Aid Bureau, a branch of 
the University Department of Student 
Counselling, has attained what might be 
termed its full growth. 

According to a report of Hayward 
Tamkin, graduate of the Boston Uni- 
versity School of Law in 1933, who has 
directed the legal aid bureau since its 
inception, the bureau now handles an 
average of three or four cases a week. 
Most of these cases concern tort and 
contract action, according to Tamkin. 





The charge was seduction under 
promise of marriage. The complaining 
witness charged the defendant with be- 
ing the father of her unborn child. The 
defendant testified that he had never 
been with the girl but once, that that 
was in her own home and the whole 
evening was spent playing cards. In re- 
buttal the complaining witness, relative 
to this statement testified, “I know that’s 
not so, because we are all Christian peo- 
ple and don’t allow any card playing in 
our house.” 





CHITTERLINGS 


The following poem was written by Judge Alvin H. Clark 
of the Hopkinsville Bar and recited at the 1938 meeting of the 
State Bar Association where it created much favorable comment. 


You may talk about your lobster, your 
caviar and cheese, 

Of many kinds and character, and how 
you like to tease 

Your palate with some roast young 
duck, with chestnut dressing filled, 

Of blue points on the half shell, your 
cocktails rightly chilled, 

You may like spareribs with gravy, 
shortening bread, and pickled souse, 

With quail on toast, and backbone, 
guinea breast, and ruffled grouse, 

But the real delight for gourmets, who 
sample things to eat 

And enjoy a fresh sensation with each 
new kind of meat, 

Is chitterlings with crackling bread, 
cooked crisp as any nut, 

It’s more than heart that calls to heart, 

it’s gut that calls to gut— 


Each epicure, in summertime, delights 
in barbecue, 

He eats his meat with red hot sauce, 
his plate piled with burgoo— 

Midwinter snow, and springtime balm, 
he learns to pick and find 

The things to tempt an appetite that 
lags a bit behind, 

But when hog-killing time arrives, and 
chitterlings have come, 

Then visions dance before his eyes, his 
ears begin to drum. 

There’s a rumbling in his abdomen, a 
gurgle in his throat, 

His floating. ribs spring into life and 
really try to float, 

To chitterlings then, I raise my voice in 
merry roundelay, 

And trust each time I put them down, 
that they are down to stay. 























As advocates we may be positive that 
our courts of last resort have decided 
against us erroneously, yet if error, it 
is- right. A wrong may be right when 
the Court says it is right, theirs is the 
last guess and right or wrong it is 
right because they say it is right. It is 
the Court’s prerogative to make decisions 
right because they cannot decide wrong 
and once they have decided there is no 
one to appeal to but God and the re- 
ports of his reversals and affirmations 
are not now available. 





When you have won your case it is 
unnecessary to explain to your ciient 
why, he knows he ought to have won 
anyway. When you lose; your client 
wants minute explanations and often 
refuses to understand them when made. 





The editor of the Journal is in 
receipt of a large crudely-made card, 
postmarked San Francisco, California, 
July 1, 1938. The card is addressed 
“Kentucky State Bar Association, Glas- 
gow, Kentucky,” with a pencil. The 
card is anonymous. On the address 
side is pasted a newspaper clipping giv- 
ing an account of the shooting in a 
court room in Los Angeles, of two 
lawyers by a man who claimed to be 
their ex-client and who stated that he 
had been swindled by the two attorneys. 
The clipping is followed by the words, 
“Ts Pitkin right?” 

On the message side of the card is 
this: 

Walter B. Pitkin, in his book, “A 
Short Introduction to the Outline of 
the History of Human Stupidity,” has 
the following to say on the subject 
of Lawyers: 

“The CORNERSTONE. of Chaos is 
the Lawyer. When, some time after the 
year of 2000, detached and well in- 
formed historians depict the nineteenth 
and twentieth centuries in America, they 
will show, as nobody can show, how 


the center, the heart, the brains, and 
the spirit of the unparalleled criminality 
of those dark ages were members of the 
American Bar. Whoever tells this story 
ought to dedicate his book to Jesus 
who was the first to tell the truth about 
the Lawyers, see St. Luke XI, 46-52, 
thereby becoming himself despised and 
rejected of men. 

“For at least another generation, and 
maybe much longer, it will be unsafe to 
tell more than half the truth about the 
degenerate profession, for its power is 
immense and ever ready for evil. It 
literally rules America. He was a clever 
observer who first remarked that the 
American form of government is in 
reality a SOVIET OF LAWYERS. 
Check over the membership of all na- 
tional, city, and state legislative bodies, 
if you want full proof. The overwhelm- 
ing majority is and always has been a 
rabble of shysters, young advocates in 
search of practice, criminals hired by 
corrupt interests, and, here and there 
with vast empty spaces between them, 
a thin sprinkling of honest attorneys, 
who have nothing better to do. 

“All these fellows have been drilled in 
the most pernicious and _ stupidest 
formalism ever devised. Rome at its 
vilest had nothing to equal the train- 
yng and point of view of an American 
Lawyer; and nobody is quicker to admit 
this than an intelligent and honorable 
attorney. He will tell you (but not for 
publication) that, because so much time 
must be devoted to learning the highly 
organized nonsense called Law most 
lawyers never learn anything else.” 

Your editor acknowledges that prior 
to the receipt of this card he had never 
heard of Walter B. Pitkin, nor of his 
book. Assuming that there is such a 
book and that the above is a correct 
quotation from it, it furnishes food 
for thought among the members of our 
profession. No straight thinker would 
admit the accuracy of the statements 
made. The thought is that of a dis- 
torted mind, one who argues that all 
the apples are rotten because he finds 
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one in the top of the barrel. The writer 
of the above paragraphs has come in 
contact with the worst elements of the 
profession and by those contacts has 
misjudged the whole. Because there 
are some quacks does not augur that 
all doctors are the same. Because our 
penitentiaries are filled with young men 
does not argue that all young men are 
criminals. 

The one true statement contained in 
the quotation is that the legislative 
bodies are laden with members of our 
profession. If that is true, and it is, 
then are we not entitled to claim for 
ourselves a measure of responsibility 
for this great country of ours. And can 
it be fairly argued that the lawyer mem- 
bers of these legislative bodies have 
been selfish in their discharge of the 
public trust. If selfishness had been 
their guide post, somewhere there would 
have been a provision for the payment 
for the defense of pauper criminals, and 
somewhere there would have been a pro- 
vision to pay someone other than the 
doctors in a lunacy hearing. And there 
would have been no limit in the pension 
laws regarding attorneys fees, the gov- 
ernment agencies now doing the work 
of thousands of lawyers would have 
been non-existent. Mr. Pitkin should 
have come in contact with the higher, 
nobler, kindlier members of the pro- 
fession before delivering his tirade. 

A more serious thought presents it- 
self. If one writer has this idea of our 
profession and expresses it how many 
more are there who have the same idea 
and do not express it? 

Justly or unjustly there are many who 
distrust us lawyers because we are 
lawyers, we need to climb and we need 
to build, we need to climb out of the 
mire that excites such verbal viturpera- 
tion and we need to build ourselves in 
the esteem of our fellow men. The 
best possible way to build is to discard 
all rotten timber, the misplaced, the mis- 
fits, the crooks, and the shysters and 
some day when we have done this we 
can be held in the esteem of the people 
in the way we feel we are entitled to 
be held. 





Unenlightened people are notoriously 
confident that they have a monopoly on 
all truth. 








THE UNUSUAL WILL 


Of Hon. John L. Darrouzet, of 
Galveston, Texas, 


From the Texas Bar Journal 


“When this Will shall have been pro- 
bated, I will have discovered, if that is 
possible, the mysteries of this life. I 
shall know what is to come to those 
who follow me. I leave this earth 
satisfied and without fear of the future; 
insofar as I am concerned, death does 
not carry with it horror or damnation. 

“To my mother: I desire to record 
my gratitude. She has been a boon 
companion; my father went out of this 
life when I was a boy of nine. She is 
entitled to all the credit for my suc- 
cess; she has always been cheering to 
me when things were dark and dreary; 
she has prayed and smiled, thereby mak- 
ing the way brighter. She was a won- 
derful mother. 

“To my wife: My wife has been a 
marvelous pal, ready at any and all 
times to share with me prosperity or 
failure, always met me with a smile, 
cared for and honored me all the time. 
When the clouds were low, and condi- 
tions were bad, she prayed and smiled, 
and pointed to the beacon light of hap- 
piness. To her, I owe much; had it not 
been for her influence, loyalty, and 
devotion, I would have been an obscure 
person in this great world. She gave 
me courage, and I carried on. 

“To my boys: I want them to always 
remember their mother, be truthful to 
her, respect her every wish; be kind 
and faithful, always go to her and con- 
sult her on all your efforts; be careful 
to never do anything, by word or deed, 
that will make her shed a tear. Trust 
her with al! your secrets; do everything, 
big or little, that you think will make 
her happy; have faith in all that she 
does and says; pal with her and make 
her pal with you. The world is in front 
of you; you will make your own posi- 
tion in life; you will be measured by 
the attention you give your mother; 
people will admire you for your treat- 
ment of her—your mother, your daddy’s 
pal. Let her eye be your eye, her 
prayers your prayers, her happiness 
your aim at all times; let her be your 
guiding spirit. Live and act in such 











18 KENTUCKY STATE BAR JOURNAL 





a way that your mother will always be 
proud of you. 

“This world is a good world, and 
never be led astray by anyone who says 
it’s a bad world. You will find all kinds 
of people, some better than others; but 
all men have some good in them, and 
you should so live that you will be a 
respected citizen. You will not be per- 
fect; you cannot be perfect; but you can 
so live that your virtues, if any you 
have, will be paramount, and the people 
will respect you for them. Always re- 
spect womanhood, be honorable in all 
your dealings, be truthful in all your 
transactions, and above all else loyal 
to those with whom you are dealing. 
So live that you will never fear death 
or man; be courageous, and at the same 
time human; always help those in want, 
and be faithful to every trust reposed 
in you, either by your mother, your 
friends, or those with whom you are 
dealing. Do not trust scandalmongers; 
never believe a story told to you about 
a friend, unless it is proved to be true, 
then try to defend the friend; find out 
why, but never quit a friend; stay with 
him, try to help him out. I do not 
mean by this that you should get into 
trouble by doing so, but do every hon- 
orable act to’ help him out. You are 
not ‘your brother’s keeper,’ but you owe 
a helping hand to all, especially to those 
who have been friendly and kind to 
you. 


“T owe the world a debt. Folks have 
been good to me. All I can say is that 
I have been on the square, fought the 
fight when I thought it was right to do 
so. I may at some time hurt the feel- 
ings of some people. I trast they have 
forgotten it; I never held a grudge in 
my life. To the world and its people, I 
entrust my boys, and I hope that they 
will be as good to the boys as they 
have been to me; and I trust that they 
will make as good citizens as there are 
anywhere.” 





Lawyers, acting through the American 
Bar Association, are starting a move- 
ment to simplify judicial procedure 
and speed up trials in state courts. A 
committee, after studying existing con- 
ditions, made five recommendations 
along those lines at the opening session 
of the present convention. 


_ It suggested first that hearings be held 
in advance of trials in order to trim 


cases down to essentials, “narrow the 
issues, shorten and speed trial hearings, 
and avoid trial in cases where it is not 
useful.” 

A second recommendation urged addi- 
tional authority for the trial judge, en- 
abling him to take part in examination 
of jurors and to advise juries on the 
weight and credibility of evidence. 
Other proposals would eliminate the un- 
fit from jury service, avoid political en- 
tanglements, improve the laws of evi- 
dence, and set up better methods of 
selecting judges. 





MR. BUNYAN SPRATT WILSON, 
of the Ashland Bar, died at his home in 
Ashland, August 12th. He was a mem- 
ber of the law firm of Wilson & Robin- 
son, at Ashland. 





This story may be founded in fact or 
it may be only legend, but it is a good 
story. 

Park City is located about twenty 
miles north of Bowling Green on the 
Dixie Highway. The Dixie Highway 
was originally the stage-coach route be- 
tween Nashville and Louisville and Park 
City was known as Three Forks. Three 
Forks was a stage station. 

When Andrew Jackson was President 
of the United States he and a member 
of his cabinet were traveling by stage 
from Jackson’s home at Nashville to 
Washington. When the stage stopped 
at Three Forks to change horses and 
allow some vest to the passengers, Jack- 
son and his companion chose to spend 
the time by taking a short stroll. When 
they returned to the stage station the 
stage had departed. At great incon- 
venience Jackson obtained a horse and 
buggy and with hard driving overtook 
the stage at Munfordville. 

Jackson characteristically upbraided 
the stage driver for leaving him at 
Three Forks. The upbraiding length- 
ened into vitrolic abuse. The stage 
driver listened for awhile and in one of 
Jackson’s pauses said, “Now, Mr. Jack- 
son, you may be running the United 
States but I'll be damned if I am not 
running this stage, if you want to ride 
get in.” Without another word Jack- 
son got in and resumed his journey 
tranquilly. 
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The New Kentucky Statutes 


By Harry B. MAckoy 
Of the Covington Bar 


EDITOR’S NOTE: Mr. Mackoy is a practicing lawyer at 


Covington. 


He ts a member of the Statutes Commission, and 


Chairman of the Court of Appeals Docket Committee. Recently 
he has been appointed by the State Bar Association as a member 
of the House of Delegates of the American Bar Association. 
He ts an ex-president of the State Bar Association. 


Since our last article appeared, the 
plans of the Statutes Commission have 
been reduced to more definite form. The 
preparatory investigations which have 
absorbed our attention during the past 
two and a half years have reached the 
point where we can begin the actual task 
of revision. In fact, the Commission 
hopes that from this time there may be 
steady progress in its work, and that 
the lawyers of the State may be kept ad- 
vised of every step. It is for that rea- 
son we are continuing these contribu- 
tions to the Journal, trusting that we 
may make the methods and purposes of 
the revision clear to our readers. 


Before starting, the Commission has 
examined and compared the revised or 
compiled statutes of every other state in 
the country, having particular regard to 
the needs of Kentucky and the character 
of its people. Realizing that the mem- 
bers of our Bar are both highly individ- 
ualistic and exceedingly conservative, 
we have tried to outline a course that 
will not only meet the approval of all 
persons, but will also be in line with the 
liberal and intelligent views of able law- 
yers. And from such sources, combined 
with a study of earlier revisions in this 
State (Bar Journal, June, 1938), certain 
ideas have been evolved which we have 
endeavored to set forth in previous 
papers, and which we trust have not 
been received unfavorably. 


The substance of our conclusions has 
been that, although the Commission can- 
not and should not undertake new legis- 
lation, inasmuch as the power to legis- 
late can neither be delegated to nor as- 
sumed by that body, it has the authority 





to clarify, simplify, and restate the 
statutes in order to make them more 
serviceable to both the Bar and Bench, 
subject, of course, to final approval and 
adoption by the General Assembly. If 
through such changes certain defects, 
which now exist in the statutes and to 
which we have previously referred in a 
general manner, can be avoided or 
remedied, much time, labor, and expense 
will be saved to all persons in this State, 
even including laymen. 


A reduction in the size and number of 
law publications is becoming one of the 
most important tasks of our profession. 
This is so true that at the last meeting 
of the American Bar Association, held 
in Cleveland, July 25-29, 1938, the ques- 
tion received most careful consideration. 
A special committee to investigate the 
duplication of ‘egal publications, ap- 
pointed two years ago, referred in its re- 
port to statutory revisions in the follow- 
ing language: 


“While the major problem of duplica- 
tion is with reference to reports, there 
exists the problem relatively minor, in 
the broader aspect, but of course, ex- 
tremely burdensome in those states 
where it exists, of duplicated statutory 
revisions. Perhaps this is a matter which 
might be dealt with more adequately and 
efficiently by the state and local bar as- 
sociations directly affected * * *.” 


When the State of Wisconsin, which, 
as we have said (Bar Journal, June, 
1938), has the oldest and most satisfac- 
tory plan of statutory revision, estab- 
lished the office of revisor more than 
twenty-eight years ago, the first incum- 
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bent issued a letter to the members of 
the bar and the judges of his state, in 
which he directed attention to ways in 
which they might assist him. They could 
do much, he said, in their regular work, 
by discovering contradictions, obscuri- 
ties, omissions, wrongful inclusions, 
over-lappings, obsolete or futile provi- 
sions, errors of phraseology, terminology, 
or classification, illogical sequences and 
possibly other mistakes in the statutes. 
These defects would, he added, naturally 
come under the eye of every lawyer and 
judge when examining the law; and the 
accumulated experiences of all the mem- 
bers of the state bar would be invalu- 
able to the revisor. As he so well put 
it, the knowledge of such facts would 
have to precede revision; therefore, it 
should not go to waste. He then quoted 
what the distinguished jurist, David 
Dudley Field, has said concerning the 
duty of the legal profession to develop 
and improve jurisprudence: 

“If they would bring themselves to 
consider the subject with the care with 
which they construct their briefs, they 
would, I cannot doubt, come to think it 
a part of their duty to help make the 
laws of the land more accessible to the 
people, to the judges, and to themselves; 
and more easily understood when found. 
Why, indeed, should they not rise to the 
height of their profession, and, remem- 
bering the privileges they have received 
from the commonwealth, and using both 
their learning and their opportunity 
make it a point of honor as of duty to 
turn their gifts to the advantage, not of 
their clients only, but of the whole peo- 
ple, studying to make the Iaws an open 
book and the administration of it as 
swift as is compatible with safety, as 
sure as human will and understanding 
can make it, and as near and inexpensive 
as to lie within the reach of the hum- 
blest, weakest, and the poorest of all the 
children of the state.” 

After twenty-seven years of practical 
experience under the Wisconsin law, the 
present revisor, Mr. E. E. Brossard, of 
Madison, who has held that office during 
the last sixteen years, was able to make 
the following proud boast at the annual 
meeting of the Illinois Bar Association 
in 1937: 

“I begin with a somewhat sweeping 
statement that may seem bold or pre- 
sumptuous, but I believe it is absolutely 
true. Wisconsin has, and for more than 
a quarter of a century has had, the best, 


the cheapest statutory service in Amer- 
ica. Now I think that is taking in 
territory enough. We have not patented 
it, and we have not got it copyrighted, 
in fact, we have urged our neighbors 
to make free use of it. We are surprised 
that more states have not appropriated 
it to their own use. It is not recom- 
mended for what it promises but upon 
its performance.” 


The results obtained in our sister 
state can be accomplished in Kentucky 
if the members of our Bar Association, 
approximately 2,800 in number, will co- 
operate with the Statutes Commission in 
the undertaking which it is about to 
begin. We have been fortunate in 
securing the services of Mr. Brossard 
as consulting advisor, and Mr. Robert 
K. Cullen, formerly a practicing attor- 
ney of the same state (Wisconsin), but 
now residing in Frankfort, has been re- 
tained as chief editor. The latter gen- 
tleman has been trained under Mr. 
Brossard and is himself an experienced 
revisor. He will have associated with 
him two graduates of the Louisville 
Law College, Messrs. J. F. Wheeler 
and Albert Green, and several clerks 
and stenographers, all well qualified for 
their duties. 


As has been stated, it is the intention 
of the Commission to publish items of 
interest relating to its work in this 
Journal, so that every lawyer and judge 
may be informed of its plans. It is 
probable, also, that there may be bulile- 
tins and questionnaires issued directly 
from the editorial office, with a view to 
keeping in close contact with the legal 
profession, particularly in regard to mat- 
ters of policy. Those persons who may 
want to correspond with the editorial 
staff or the members of the Commis- 
sion are cordially invited to do so. The 
performance of the important task 
which lies before it and the usefulness 
of its work, will be greatly influenced 
by the assistance which the Commis- 
sion may have from each member of the 
sench and Bar. It is likewise going to 
depend largely upon the interest and 
support which it may receive from the 
executive and legislative departments 
of the State. Finally, it will con- 
stantly need the advice and help of the 
judges and commissioners of the Court 
of Appeals, who have already mani- 
fested their friendliness by making vari- 
ous useful suggestions. 
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Turning now to the consideration of 
some of the questions which have con- 
fronted the Commission and editorial 
staff at the outset, we find that they 
are: 

Number of Volumes. 

The index. 

Number of columns to a page. 
Numbering of sections. 
Arrangement of annotations. 
Grouping of titles and chapters. 


SON 


While there will be other questions to 
come up from time to time, the above list, 
which has been discussed in previous 
articles, has principally to do with the 
mechanical construction and arrange- 
ment of the statutes. Their determina- 
tion has been important only as they 
may affect procedural methods to be 
pursued. The conclusions arrived at ex- 
press the views of the Commission at 
this stage, but are not yet final and 
have been made so that the editorial 
board may have a standard to guide it 
in the handling of material, its segrega- 
tion, classification, and filing. 

Taking them up in the order given 
above: 


Number ‘of Volumes 


From the examination made and 
work already done it is apparent that 
the revision is going to occupy less 
space than the present compiled stat- 
utes of 1936. It is the sense of the 
Commission that the constant re-publi- 
cation of annotations, which in some 
instances fill nearly ten pages to one 
section, is a foolish and wasteful ex- 
penditure of time, money, and library 
space. It is estimated that, if the an- 
notations now contained in the statutes 
of 1936, or their equivalent, were pub- 
lished in a separate volume, it would 
permit the statutes proper to be issued 
in a book not exceeding three-fourths 
of its present size. Furthermore, while 
recent annotations (those subsequent, 
we may say, to 1936, or some other 
arbitrary date) would appear in the stat- 
utes and subsequent revisions thereof, 
the ones prior to the selected date would 
not have to be republished more often 
than once in fifteen or twenty years. 
This would obviously be an economy 
from a financial standpoint, would do 
away with the necessity of going 
through all the older annotations ex- 
cepting when an important case might 
require it, and would save shelf space in 
every lawyer’s office. Such a plan has 












been in force in Wisconsin for many 
years and has met with unanimous ap- 
proval. 

In addition to reduction by reason of 
separate annotations, it is hoped that by 
the elimination of sections and in some 
instances chapters which have been re- 
pealed or have become obsolete, certain 
titles of the revision will be materially 
shortened. This may, however, be 
counteracted by the necessity for includ- 
ing certain statutes which have erron- 
eously been treated as repealed in the 
existing volume of 1936, 


The Index 

So many mistakes have been reported 
or discovered in the index to the 1936 
compilation that it is going to be neces- 
sary to start at the beginning and build 
up a new one. Work on this has begun, 
a separate sheet for this purpose being 
attached to each section, so that no one 
can be overlooked or omitted. It is our 
purpose to have this part of the revised 
statutes as complete, clear, and accurate 
as the human mind can make it. 

The location of the index in the vol- 
ume will probably not be determined 
until the entire manuscript shall have 
been finished and assembled, so that we 
can then decide which may be the bet- 
ter place, namely, the middle or end of 
the volume. The Commission, or the 
editors, will be glad to receive the 
views of lawyers on this subject. 

As an instance of the help which may 
be given to us, one attorney has directed 
our attention to the almost total failure 
to include Section 159 of the Constitu- 
tion in the index to that instrument, 
which is being repeated in every edition 
of the compiled statutes. That section, 
it will be remembered, provides that a 
tax must be levied to pay interest and 
provide a sinking fund for municipal 
indebtedness. It should be listed in the 
index under the words “tax,” “interest,” 
“indebtedness,” and “sinking fund,” but 
appears under none of them and appar- 
ently can only be found under “munici- 
palities.” 


Number of Columns to a Page 


An examination of recently published 
statutes in most of the states indicates a 
preference for two columns of printed 
matter to the page. This arrangement 
has, in fact, almost become standardized 
both in the statutes and in many sys- 
tems of reports, as well as textwriters, 
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where economy of space is a considera- 
tion. Since the Kentucky Statutes have 
for years contained two columns to the 
page, the Commission has decided to 
adhere to that method. 


Numbering of Sections 

The system of numbering sections 
prevailing in the Kentucky Statutes has 
become so complicated and cumbersome 
in the last few years that a change 
seems absolutely necessary. There may 
possibly be a small group of practition- 
ers who still preserve in their memory 
recollections of the days when one could 
cite a section off-hand without going 
into higher mathematics or employing 
algebraic expressions. Those were the 
“good old times,” when a ready and re- 
sourceful advocate would bring from 
the corners of his well-stored mind the 
ammunition of appropriate statutes and 
use them, as the occasion arose, to de- 
molish the arguments of his adversary. 

Now the battles of the court room, 
like those of war, are fought with novel 
and different machinery. The simple 
weapons of the past, legal skill and 
forensic oratory, have given away to the 
case system, endless reports and count- 


less statutes. As part of this process, 
there have been so many new laws en- 
acted and decided and so many books 
printed that it has been necessary to 
“employ” keys to unlock the latter and 
a lot of symbols, dots, dashes, and let- 
ters of the alphabet to identify the 
former. 

We feel that, unless there can be a 
halt called somewhere in this line of 
approach, lawyers will soon have to in- 
stall comptometers, or adding machines, 
to prepare their briefs. It may still be 
practicable for a brilliant intellect to 
accurately cite such sections as 883i-25 
or 1599d-14 of the present statutes, but, 
if called upon to refer to 216aa-107, 
2739g-5b, or 3239-dd5, the brightest 
genius may falter. And our Court of 
Appeals, if we do not discover a remedy, 
may be using an accounting system in 
order to prepare its opinions. 

In the next issue of the Journal we 
hope to discuss this question at more 
length, so that the Bench and Bar may 
thoroughly understand the method of 
classifying and numbering the statutes 
which the Commission has under con- 
sideration. 

(To be continued) 





A Rounded System of Judicial Rule-Making 


An address by Honorable Homer Cummings, Attorney Gen- 
eral of the United States, deiivered at a meeting of the Federal 


Judicial Conference of the Fourth Circuit, 


Carolina, June 3, 1938. 


Ladies and Gentlemen: 

If I were asked to designate the most 
striking development in procedural re- 
form during the last fifty years, I would 
unhesitatingly single out the progress 
of judicial rule-making. In this respect 
1938 has been a significant year. It 
has witnessed the promulgation of the 
Rules of Civil Procedure for the Dis- 
trict Courts of the United States, which, 
no doubt, will become effective on the 
first day of September. Thus there will 
have been accomplished a reform for 
which the American Bar has been strug- 
gling for nearly thirty years. When 
the history of these events is written 
by some future Holdsworth or Mait- 


land, the year 1938 will be appropriately 
termed a year of victory for the forces 
of procedural reform. 


Asheville, North 


We would, therefore, be perfectly 
justified in devoting this meeting to a 
celebration of these gratifying achieve- 
ments. I prefer, however, to pursue a 
somewhat different course, and speak to 
you on still another phase of judicial 
rule-making. As you know in cases in 
equity, in admiralty, in bankruptcy, and 
in copyright matters, the procedure is 
now governed by rules of court. 


In 1934 the Supreme Court, pursuant 
to an Act of the Congress, promulgated 
rules prescribing practice and procedure 
with respect to proceedings in criminal 
cases after verdict. I think it is gen- 
erally agreed that these rules are, at 
once, simple and serviceable. They have 
worked well. In view of these develop- 
ments I am led to suggest that the 
rule-making power be extended to crim- 
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inal procedure prior to verdict. I lay 
no particular claim to credit for this 
suggestion. It flows rather naturally 
from the previous reforms. Thus we 
would close the last gap in our pro- 
cedural system. 

If the extension of the rule-making 
power to criminal procedure is a worth- 
while reform—if it will make the crim- 
inal trial less of a game and more of 
a search for truth—then there is no 
time like the present to begin the study 
of its possibilities. 


An examination of our legal history 
inevitably leads one to inquire how it 
came about that lawyers in this country 
seemed to regard legislative enactments 
as the natural if not the only source of 
procedure. Certainly this was not true 
in England. Professor Sunderland 
points out that “Never, in the 800 years 
since the Plantagenets laid the founda- 
tions of our system, did Parliament ever 
undertake to chain the courts to a legis- 
lative code of procedure. A few cor- 
rective statutes found their way into 
the law. Magna Charta prohibited the 
courts from selling justice, gave the 
common pleas a fixed location, and 
established the principle of trial by jury. 
A dozen statutes relating to amend- 
ments are found among the records of 
four centuries of parliamentary activity. 
Here and there new remedial rights 
were created and old procedural abuses 
were cut off * * * Not even during the 
storm and stress of the 19th century, 
when the flood of popular resentment 
threatened to engulf the profession, did 
parliament lose its poise.” 

The first great reform movement 
that culminated in the Civil Procedure 
Act of 1933 in England specifically pro- 
vided in the preamble that “The judges 
should make such alterations in the 
rules of pleading and practice as they 
should deem expedient.” An even more 
explicit provision appeared in the Pro- 
cedure Act of 1852, which set forth that 
“the judges were to retain complete 
power to make any rules regarding 
pleading and practice that they might 
deem expedient, anything in the present 
act to the contrary notwithstanding.” 
And, finally, in the Judicature Act of 
1873 a schedule of rules of court was 
included. The system thus created has 
become firmly established. 

While England was adhering to the 
practice of fixing procedure by rule of 
court, the United States for the most 











part abandoned the theory of judicial 
control. The Field Code, enacted in 
New York State in 1848, is, perhaps, 
the most sweeping illustration of this 
departure. While that code accom- 
plished reforms of the first magnitude, 
it accentuated the trend toward the 
regulation of the details of legal pro- 
cedure by legislative action. This move- 
ment has been described by some as 
the result of a popular resentment 
against the failure of the American Bar 
and the judiciary to reshape the old 
English procedure to fit local condi- 
tions, or new developments; and, in 
part, to the leadership of the legisla- 
ture in the political life of that period. 
It is not my purpose to discuss the 
merits or de-merits of the Field Code. 
I advert to it simply to point out that 
it was a departure from the accredited 
system of judicial rule-making; that 
historically the courts and not the legis- 
latures were the sources of procedure; 
ind that the recent trend which we 
are now witnessing in this country is 
in reality a return to the basic concept 
which permeated English legal develop- 
ment, and also American legal develop- 
ment prior to 1848. 


Judicial rule-making is of ancient 
lineage. Even in Roman law the 
praetor, by edict which was published 
when he entered upon his duties, estab- 
lished the procedure which would gov- 
ern the litigants in his tribunal. 


A few years ago a noted legal authori- 
ty took the position that legislative rule- 
making was unconstitutional as viola- 
tive of the doctrines relating to legis- 
lative, executive, and judicial powers; 
and that all legislatively declared rules 
for procedure, civil or criminal, are void 
except such as are expressly stated in 
the Constitution. It is not necessary in 
this discussion to go to that length. It 
is sufficient to point out, first, that it 
is entirely proper for the legislature to 
authorize the courts to regulate pro- 
cedure; and second, that for reasons of 
policy such rules should be formulated 
by the judiciary. Professor Sunderland 
makes this observation: “Seventy-five 
years under a legislative system of pro- 
cedure has accustomed the legal pro- 
fession in America to a dogged perse- 
verance in a hopeless cause. Rules of 
Procedure, laid down by legislative man- 
date, do not grow spontaneously out 
of the exact requirements of actual 
practice, and they fail to show that 
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delicate adaptability to circumstances 
which distinguished a professional tech- 
nique.” 

Let us now consider, more in detail, 
the nature of criminal procedure in the 
Federal courts. How is that procedure 
determined? To what extent is it based 
upon legislative enactment? Is _ there 
an undesirable diversity of practice in 
the several districts? 

The Conformity Act of 1872 which re- 
quires the Federal courts to conform to 
state practice in actions at law, does not 
apply to criminal proceedings. The lat- 
ter are governed by Section 722 of the 
Revised Statutes (U. S. Code, Title 28, 
Sec. 729) which reads as follows: 


“The jurisdiction in civil and criminal 
matters conferred on the district and 
circuit courts by the provisions of this 
Title, and of Title ‘CIVIL RIGHTS,’ 
and of Title ‘CRIMES,’ for the protec- 
tion of all persons in the United States 
in their civil rights, and for their vin- 
dication, shall be exercised and enforced 
in conformity with the laws of the United 
States, so far as such laws are suit- 
able to carry the same into effect; but 
in all cases where they are not adapted 
to the object, or are deficient in the 
provisions necessary to furnish suitable 
remedies and punish offenses against 
law, the common law, as modified and 
changed by the constitution and stat- 
utes of the state wherein the Court hav- 
ing jurisdiction of such civil or criminal 
cause is held, so far as the same is not 
inconsistent with the Constitution and 
laws of the United States, shall be ex- 
tended to and govern the said courts in 
the trial and disposition of the cause, 
and, if it is of a criminal nature, in the 
infliction of punishment on the party 
found guilty.” 


Thus, Federal criminal procedure is 
governed by a strange admixture of 
various statutes and rules of common 
law. 

Comparatively little difficulty is en- 
countered in dealing with those matters 
of criminal pleading, practice, and pro- 
cedure which are covered by specific 
statutes. These statutes are not nu- 
merous. Amongst them are the follow- 
ing: A requirement that at _ least 
twelve grand jurors must concur in find- 
ing an indictment (U. S. Code, Title 18, 
Sec. 554); a provision permitting sev- 
eral counts in one indictment “which 


may be properly joined” (id., Sec. 557); 


the contents of an indictment for per- 
jury (id., Sec. 558); effect of judgment 
on demurrer (id., Sec. 561); the require- 
ment that in capital offenses copy of 
indictment and list of the jurors and 
witnesses be furnished to the defendant 
at least two days before the trial (id., 
Sec. 562); hearings before committing 
magistrates (id., Secs. 591 and 595); re- 
moval proceedings (id., Sec. 591) and 
search warrants (id., Secs. 611-632). 

However, the great majority of mat- 
ters bearing on criminal procedure are 
not covered by any Federal Statute. In 
this situation the common law must be 
looked to, that is the common law as 
modified by state constitutions and 
state legislation. To follow the tor- 
tuous trail of modifications is often a 
trying task. Under such a system there 
exists an inevitable element of uncer- 
tainty and confusion. But even if the 
trail through the forest of modifications 
were a clear one still the Federal courts 
would not be free of the entanglements 
of ancient common law procedure. 

Lest these observations seem like 
over-statements permit me to draw your 
attention to the vivid words of Mr. Jus- 
tice Clifford in Tennessee v. Davis, 100 
U. S. 257, 299. Commenting upon Sec. 
722 of the Revised Statutes he said: 

“Examined in the most _ favorable 
light, the provision is a mere jumble of 
Federal law, common law, and State 
law, consisting of incongruous and irrec- 
oncilable regulations, which in legal 
effect amounts to no more than a direc- 
tion to a judge sitting in such a crim- 
inal trial to conduct the same as well 
as he can, in view of the three systems 
of criminal jurisprudence, without any 
suggestion whatever as to what he shall 
do in such an extraordinary emergency 
if he should meet a question not regu- 
lated by any one of the three systems.” 

Of course, it is possible for those in- 
terested in modernizing our procedure 
to urge upon the Congress the passage 
of specific enactments. That has been 
the traditional, if somewhat haphazard, 
method. But such a process is neces- 
sarily patchwork. The better method is 
the creation, under rules of Court, of a 
uniform, simplified, and comprehensive 
system. 

In making this suggestion I am not 
unaware of the difficulties which would 
be confronted in drafting the rules. For 
example, it is not always a simple task 
to distinguish between procedural details 
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on the one hand and matters which 
affect substantial rights on the other. 
While it is difficult, in close cases, to 
make the necessary distinctions, and 
while the drafters of the rules will be 
faced constantly with perplexing prob- 
lems, these facts do not appear to me 
to be, in any sense, fatal to the project. 
The same problem was faced by the 
Supreme Court and its advisers in con- 
nection with the preparation of the 
Rules of Civil Procedure. 

I have no reason to believe that the 
Supreme Court in framing Rules of 
Criminal Procedure would fail to use 
the same discriminating care which was 
exercised in the preparation of the Civil 
Rules. In any event, if the Court should 
feel that a particular problem might 
better be left to legislative determina- 
tion such matters could readily be ex- 
cluded. 


There is no reason, with the excep- 
tion just noted, why such a body of 
rules should not run pretty fully the 
gamut of procedure from arrest to con- 
viction. Much valuable information has 
already been compiled. The American 
Law Institute in 1930 completed a 
Model Code of -Criminal Procedure, 
which was drafted by a distinguished 
group of experts. While that code was 
designed principally for use by the in- 
dividual states, it would doubtless be of 
immeasurable service in any compre- 
hensive re-examination of our Federal 
criminal procedure. For example, the 
study there given to preliminary ex- 
aminations in the magistrates’ courts 
would be extremely helpful in any study 
of procedure before United States Com- 
missioners. The same would hold true 
of the sections of the Model Code deal- 
ing with the grand jury, arraignment, 
motions to quash and pleas in abate- 
ment, demurrers, procedure for select- 
ing a trial jury, continuances, the con- 
duct of the trial, and the reception of 
the verdict. As a matter of fact, the 
framers of that code had in mind its 
possible use in any state in which judi- 
cial rule making had been authorized. 


There are many points in our Federal 
procedure requiring simplification. A 
single illustration will suffice. I would 
suggest, for example, the short form of 
indictment which prevails in many of 
the states but which unfortunately has 
been used in the Federal system but 
rarely and then only with serious heart- 
burnings and excessive trepidation. An 








intensive study of our procedural ma- 
chinery will reveal many defects which 
cry for remedy. To extend the rule- 
making power along the lines suggested, 
would, it seems to me, round out our 
Federal procedure. Every reason which 
has impelled us to grant to the judiciary 
the control of procedure in civil matters 
and in criminal appeals is equally perti- 
nent to the present proposal. 

The American public is keenly con- 
scious of the problems of crime control. 
There has been a growing demand, and 
a welcome response to that demand, for 
efficiency in the investigation and appre- 
hension of criminals. As the public be- 
comes increasingly alert it is insisting 
upon the scientific treatment of prison- 
ers after they are convicted. Last, bat 
not least, it is demanding efficient dis- 
position of criminal cases. Unnecessary 
delays will not be tolerated indefinitely. 
The average citizen has but scant pa- 
tience with legal refinements that all too 
often cloud a criminal trial and obscure 
the main objective—the determination 
of guilt or innocence—the search for 
truth. We must reform or be reformed. 
It is in that spirit that I submit for your 
consideration the extension of the rule- 
making power to criminal procedure 
prior to verdict. It should be the high 
privilege of the profession to take the 
lead in this vital matter. 





JUDGE WILLIAM ROGERS CLAY, 
senior member of the Court of Appeals, 
died at his home in Frankfort, August 
15th. Judge Clay was 73 years old. Be- 
cause of his illness he had not been ac- 
tively participating in the work of the 
Court of Appeals since last March. He 
had been a member of the Court since 
1920 and had held office as the Demo- 
cratic nominee and as the Republican 
nominee. In 1928 he was the nominee 
of both parties and the Republicans won. 
His death is a severe loss to the Court, 
the State, and the Bar. 





HON. HUSTON QUIN, of the Louis- 
ville Bar, died at the Norton Infirmary, 
in Louisville, August 14th. He had been 
a member of the Court of Appeals and 
Mayor of Louisville. Judge Quin was 
62 years old, and since 1931 had made 
an enviable reputation as a bank reor- 
ganizer. He was identified with several 
of Louisville’s financial institutions in an 
executive capacity. The Bar regrets the 
loss. 
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Justice Shifts into High 


By E. JEROME ELLISON 


As condensed from The Christian Science Monitor by The 
Reader’s Digest, and published in the Journal with permission of 


Reader’s Digest. 


In the old courthouse on Pemberton 
Square, in Boston, there is a room with 
“Pre-Trial Session” neatly lettered on 
the door. Drop in there and you will 
find two lawyers at the bench, quietly 
conversing with the judge. In about ten 
minutes they will leave, and another 
pair of lawyers will step up in their 
turn. In that short time the judge and 
the two lawyers have settled a law- 
suit. 


Let me repeat that—the two lawyers 
and the judge settled a lawsuit in ten 
minutes! The same thing is being done 
every day in Detroit and Los Angeles. 
Though not all lawsuits in these cities 
are settled so quickly, a surprising per- 
centage of them are, and the trial time 
of the remainder has been cut to a frac- 
tion of what was formerly required. In 
any American community, the conges- 
tion of court calendars, which for dec- 
ades has been notorious, could likewise 
be ended. And that, to anyone inter- 
ested in swift and equitable justice, is 
the biggest legal news of the century. 

Six years ago a Detroit judge injected 
an e.ement of common sense into court- 
room procedure that had evaded five 
centuries of judicial thinking. Our 
courts, he reasoned, are provided at great 
public expense for the administration of 
justice, not as stages for lawyers’ foren- 
sics. A good judge, he knew, can dis- 
pose of more legal quibbling in five 
minutes of informal conversation than in 
a full day of rigid court procedure. Why 
not have a special judge to clear out 
the legal underbrush, and call it a “pre- 
trial”? 

So, in 1932, Judge Joseph A. Monyi- 
han inaugurated the pre-trial. The re- 
sults have been amazing. Detroit courts 
up to then were as desperately clogged 
as most large city tribunals are today. 
It took four years for a law case to 
reach trial. Today law cases in Detroit 
are tried in less than ten months, and 
the courts are gaining. Pre-trial was 


instituted in Boston in 1935, when the 


courts were trying cases four and a 
half years old. Today, despite the ter- 
rific load of new litigation imposed by 
a state compulsory automobile insur- 
ance law, the waiting time has been 
halved, and the courts are fast catch- 
ing up. In Los Angeles, where the 
courts were lagging despite heroic 
efforts to speed them up in 1935, pre- 
trial was instituted last year. Already 
Los Angeles looks forward to the time 
when her court calendars will be up to 
date. 

Despite the widespread suspicion of 
anything that smacks of “tampering” 
with traditional court procedure, the 
“pre-trial” has won adherents every- 
where, for it not only preserves tradi- 
tional rights and immunities but actu- 
ally strengthens them. The American 
Bar Association and the American 
Judicature Society are enthusiastically 
behind it. An Act of Congress puts it 
into effect in the Federal courts this 
year, and local courts everywhere are 
clamoring to know how it’s done. 

Briefly, this is how: Some two weeks 
before a case is scheduled for trial, the 
opposing parties appear before the pre- 
trial judge. The attorneys state the 
points at issue. Chatting informally, 
the judge obtains admissions and agree- 
ments which bd&il down the case to one 
or two essential points. “Here, gentle- 
men,” says the judge, “is what you’re 
really quarreling about. Can you reach 
an agreement on it?” If the answer is 
yes, the case is settled without a formal 
trial. This happens in three cases out 
of five. If the answer is no, it goes 
to trial before another judge and, un- 
less the jury is waived, a jury. 

But there is this important difference; 
when they go to the trial court the 
issues have already been clearly defined 
in pre-trial, and no others may be in- 
troduced. This means that trickery, 
surprise, lucky breaks, and all the other 
freaks which so frequently defeat justice 
are out. The lawyer wins his case on 
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its merits or he doesn’t win it at all. 
And that is true justice. 

To what lawyers call the “lay” mind, 
it is difficult to understand how such a 
simple device can be such an astonish- 
ing timesaver. But the layman fails 
to realize the amount of pompous mum- 
mery that surrounds the simplest opera- 
tion in traditional court procedure. 

Take this very common situation as 
an example: A man has been injured in 
an automobile accident and is suing the 
owner ofthe car. Among other evidence 
in the case is the medical record kept 
while the man was in the hospital. To 
get this simple record admitted, the cus- 
todian of the records of the hospital is 
summoned to court, even though it 
cause him great inconvenience. After a 
long wait he will give his name, address, 
age, and swear that he is telling the 
truth. Gradually they get around to 
asking him what he does for a living. 
He tells them. Has he produced the 
hospital’s original records? Yes, he has. 
Where are they? Here they are! If 
opposing counsel does not object he is 
finally allowed to read them, and, at 
last, to go about his businéss. 


All this, of course, is the sheerest 
prattle. Everybody knew all along that 
the record was genuine, and anyone who 
still harbored doubts could have satis- 
fied himself, on his own time, in 15 
minutes. But the same dreary rigma- 
role must be observed for the check 
with which the man paid his hospital 
bill, the engineer who made the draw- 
ing of the accident scene, the photog- 
rapher who snapped the corner where 
the accident took place. The simple 
matter of proving ownership and opera- 
tion of a car, which may not even be in 
dispute, can consume hours. And all 
the while judge, jurors, bailiffs, and at- 
tendants listen in non-productive solem- 
nity. 

In pre-trial, the same incident amounts 
to just this: 


Plaintiff's counsel: “Here is my 
client’s hospital record, Your Honor. 
Judge: “Is this record genuine?” 


Plaintiff’s counsel: “It is, Your 
Honor.” 

Judge, to defendant’s counsel: “Are 
you satisfied beyond a doubt that this 
record is genuine?” 


Defendant’s counsel: “I am, Your 
Honor.” 







Judge: “I shall mark it, and it may be 
introduced in evidence without produc- 
ing the custodian of the records.” 

That took about eight seconds. The 
other points of the case are reviewed 
with similar expedition. Judge A. E. 
Pinanski, in an article in the Boston Bar 
Bulletin, cites 24 comparable situations 
where agreement of counsel can readily 
be obtained. And in court, saving time 
means saving money, for it costs the 
taxpayers $500 to keep one jury court- 
room open for one day. 

A recent case between two Boston 
business men—call them Smith and 
Jones—illustrates how pre-trial saves 
time even when the case must finally go 
to a jury. Smith sued Jones, claiming 
that Jones had borrowed $500 on three- 
months note and had only repaid $200. 
Jones wanted delay, so his lawyer filed 
an answer denying everything: The 
genuineness of signature, the delivery 
of the note to Smith, the receipt of the 
money. He claimed, moreover, that his 
client was an “accommodation maker,” 
that is, that he had signed the note only 
to accommodate a third party who 
really got the money. 

If all these issues went before a jury, 
a lengthy trial would be certain. At 
pre-trial it developed that all this denial 
was just a legal smoke screen. It was 
determined in three minutes that the 
signature was genuine, the note had 
been delivered, the money had been re- 
ceived, and the $200 had been paid on 
account. 

“Well, gentlemen,” said the judge, “it 
is clear that the only issue in this case 
arises out of the defendant’s claim that 
he was an accommodation maker.” 

Both lawyers agreed. This one issue 
went to a jury, which required only an 
hour to award the plaintiff his $300. 
How much more sensible—and economi- 
cal—than the usual pointless and poky 
quibbling in court! 

A Detroit case stands as an object 
lesson for those who are reluctant to 
tell their attorneys the whole story—a 
practice which causes endless embar- 
rassment to counsel, harm to the liti- 
gant’s case and, except when threshed 
out in pre-trial, waste of the court’s 
time. A man had forwarded passage 
money to bring a woman from a foreign 
country, with the understanding that 
they would be married. When she 
landed, however, her ardor for the 
plaintiff had cooled. The disappointed 
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lover sued to recover his cash invest- 
ment. Before pre-trial the lady told her 
attorney that she had paid the man in 
full, and that he had no claim upon her. 
An interminable court battle seemed in- 
evitable. 

But at pre-trial, the plaintiff's attor- 
ney produced a letter in the woman’s 
own handwriting, in which she admitted 
her indebtedness to the plaintiff and re- 
gretted that she could not marry him. 
This was a complete surprise to her at- 
torney, who saw at once that there 
could be only one outcome, even in a 
long trial with a jury. An amount was 
agreed upon, and judgment for the 
plaintiff was entered then and there. 
The whole business took about 35 min- 
utes! Had the case gone to trial, the 
cumbersome court machinery might 
have ground along for days, wasting 
taxpayers’ money and the time of a 
score of people, before the plaintiff's 
attorney could spring his dramatic sur- 
prise. 

Besides cutting trial time, the pre- 
trial eliminates much needless litigation 
entirely. Three embattled litigants re- 
cently brought a complicated three- 
cornered suit to pre-trial in Detroit. 
After hearing the story, the judge 
pointed out that all any of them could 
gain by a prolonged court battle would 
be an empty moral victory, for none of 
the defendants had the funds to make 
good a judgment! Apparently none of 
them had thought of that before, and 
the suit was dropped. Pre-trial also 
discourages that flourishing racket, the 
“nuisance value” suit, wherein the plain- 
tiff brings suit on trifling grounds, 
knowing that his case would not stand 
up in court, but hoping the defendant 
will pay him something to avoid the ex- 


pense of a legal defense. Any experi- 
enced judge can identify a nuisance suit 
in sixty seconds flat, and make the ap- 
propriate remarks before very much of 
the taxpayer’s time has been consumed. 

Another advantage of pre-trial is the 
saving of expense to the litigants them- 
selves. In a recent case a _ witness 
traveled from New York City to Ohio, 
at the expense of the plaintiff, to testify 
that a dead man had earned $6,000 a 
year before he was killed—a fact which 
opposing counsel never even questioned! 
Waste of this kind is an everyday affair 
in the traditional court, and adds enor- 
mously to the costs of obtaining simple 
justice. Under pre-trial procedure, such 
a trip would never have been made un- 
less the witness had information vital to 
the case. Then too, quicker trials mean 
reduced attorney’s fees—and pre-trial 
means quicker trials. 





In the words of Edson R. Sunderland, 
the University of Michigan’s distin- 
guished professor of law, “it substitutes 
an open, businesslike and efficient pres- 
entation of real issues for the tradi- 
tional strategy of concealment and dis- 
guise.” In the words of the business 
man who in the past has been exasper- 
ated at legal dillydallying to the point of 
spluttering, it eliminates lost motion. 
But more than that, it restores a public 
respect for legal justice that has been 
all but lost. Today, if any community 
wants to speed up its lagging court 
machinery, and at the same time make 
justice more just, there is no reason 
why it can’t be done. 


Some women marry us because they 


think we are wonderful, others because 
they can’t do any better. 
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A surprise dinner was given by the 
young lawyers of Paducah to JUDGE 
J. D. MOCQUOT, July 7th. 

The annual summer outing of the 
Kenton County Bar Association was 
held at the White Villa Country Club, 
near Covington, July 13th. 


MR. LEROY COMBS, son of Attor- 
ney and Mrs. B. F. Combs, of Prestons- 
burg, graduated from the University of 
Kentucky’s College of Law in June and 
has commenced his practice at Prestons- 
burg. 


MR. TOM PAT NOGGLE, son _ of 
C. H. Noggle, of Greensburg, has taken 
his bar examination and commences 
practice with his father at Greensburg. 


ATTORNEY LAFAYETTE STILES 
PENCE, of the Marion County Bar, died 
at Bardstown, at the home of his niece, 
Mrs. T. Edgar Stoner, June 24th. 


MR. JOE L. GREEN, son of Mr. 
Clarence Green, of Shelby County, was 
recently graduated from the University 
of Arizona Law College, Tucson. He 
plans to establish a practice at Phoenix. 


MR. JAMES ABEL MILLS, formerly 
of Lebanon, is now with the law firm 
of Putney, Twombly, & Hall, 165 Broad- 
way, New York. 


CIRCUIT JUDGE T. SCOTT 
MAYES, of the Eleventh Judicial Dis- 
trict, died at his home in Springfield, 
July Ist. Judge Mayes was 75 years old. 
He had been in failing health for the 
past three years and was serving his 
second term as Circuit Judge when he 
died. Previous to his election as judge 
he was County Attorney of Washington 
County for sixteen years and was United 
States Collector of Internal Revenue 
during the administration of Woodrow 
Wilson. He was State Inspector and 
Examiner during the term of Governor 
William J. Fields and before that held 
office as auditor of accounts for the 
District of Columbia. 


ATTORNEY P. K. McELROY, of 
Marion County, served as special judge 
of the Green Circuit Court the week of 
June 20th. 


ATTORNEY W. F. McMURRY, of 
Paducah, addressed the Rotary Club ata 
luncheon given at the Irvin Cobb Hotel, 
in Paducah, June 22nd. Mr. McMurry 
stressed the importance of obtaining 
legal advice before action rather than 
afterwards. 


The Louisville Bar Association’s an- 
nual gridiron dinner-show held June 24th, 
had for its principal attraction a repro- 
duction of the vicissitudes of Snow 
White and the Seven Dwarfs. Walt 
Disney’s play was burlesqued by mem- 
bers of the Association. 


MRS. L. ERNEST KRUSLING, a 
Cincinnati attorney, was guest speaker 
at a luncheon sponsored by the Cov- 
ington Business and Professional 
Women’s Club, Sunday, June 26th, at 
Koenig Club House, in Kenton County. 


COUNTY ATTORNEY WILL S. 
GIVENS has moved his office from the 
County Superintendent’s office to an 
office on the first floor of the court- 
house. 


MR. F. F. ACREE, of the Calloway 
County Bar, has opened an office in 
Benton. 


Northern Kentucky lawyers were in- 
vited to participate in the annual sum- 
mer frolic of the Cincinnati Lawyers’ 
Club held in June, at Pleasure Isle, 
Route 17. 


MR. GEORGE DOUGLAS RIVES, 
of Hopkinsville, received his degree from 
the law college of Yale University in 
June. He is now connected with the 
law office of John R. Turney, in Wash- 
ington, D. C. 


ATTORNEY W. R. PEEBLES, of 
the Simpson County Bar, died at his 
home in Franklin, July 12th. 


There were 139 applicants to the State 
Bar examination in June, among whom 
was Mrs. Ralph Gilbert, wife of the 
State Senator and former Congressman. 


Resolutions of respect for MR. B. C. 
(PETE) SEAY, a member of the May- 
field Bar Association, were read in the 
Graves Circuit Court, July 9th. 
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FOR SALE 


The following Law books, in from 
fair to good condition: 


American Decisions, . . 100 Vols. 
American Reports, . . . . 60 Vols. 
American State Reports, 140 Vols. 
Green’s Digest,. . . . . 5 Vols. 
Price of 305 Vols., . . . $325.00 


Address L. P. TANNER, Calhoun, Ky. 














ATTORNEY JACK E. FISHER, 
acted as county judge of McCracken 
County while the regular Judge Brady 
M. Stewart was directing Governor 
Chandler’s campaign. 


The Democratic County Chairman of 
the four counties comprising the 11th 
Judicial District have nominated W. 
HENRY SPRAGENS of the Lebanon 
Bar for the office of circuit judge to suc- 
ceed the late Judge T. Scott Mayes. 


MISS MARJORIE COLEMAN, form- 
erly a student at Berea College, has been 
admitted to the bar of Virginia and is 
the first woman prosecuting attorney of 
Buchanan County, Virginia. 

ATTORNEY JOE T. SWETNAM of 
Blain and J. H. EKERS of Fallsburg 
are the Republican and Democratic 
nominees respectively for county at- 
torney of Lawrence County. 

ATTORNEY N. R. PATTERSON of 
the Pineville Bar accidently wounded 
himself at his home in Pineville, August 
8th, with a 38-caliber pistol. His wound 
is serious but his recovery is expected. 


MR. NOYL B. ROGERS, county at- 
torney of Ballard County, was killed in 
an automobile accident in Illinois, Au- 
gust 7th. Attorney ED REESOR of 
Bondona has been appointed county at- 
torney to succeed him. 


When a prominent member of our 
association was a much younger lawyer 
than he is now, he was employed to de- 
fend a moonshiner in Federal Court in 
Louisville. With his client he attended 
the court and when the case was called 
the client in soto voice asked, “What 
shall I do now?” The young practi- 


tioner replied, “Go hire you a lawyer.” 


The Boyd County Bar Association is 
planning a banquet to be held sometime 
this fall honoring JUSTICE STANLEY 
REED, of the United States Supreme 
Court, and JUDGE FRED M. VINSON, 
of the District of Columbia Court. Both 
Justice Reed and Judge Vinson are 
former members of the Boyd County 
Bar Association. 


JUDGE FRANK SUTTON died at 
his home in Beattyville, July 12th, after 
a three months’ illness. Judge Sutton 
was county attorney of Lee County at 
the time of his death. 


ATTORNEY LaVEGA CLEMENTS, 
of the Owensboro Bar, celebrated the 
50th anniversary of his admission to the 
Bar July 20th. 


MR. JOHN L. HALEY, of Milford, 
3racken County, expects to open a law 
office at Brooksville in the near future. 


JUDGE J. B. HANNAH, of Ashland, 
presided as special judge of the Rowan 
Circuit Court, July 22nd. 


ATTORNEY GEORGE HOGAN, of 
Beattyville, has received the Republican 
nomination for County Attorney of Lee 
County to fill the vacancy caused by 
the death of Attorney Frank Sutton. 


MR. HENRY L. SPENCER, of the 
Jackson Bar, has received an appoint- 
ment in the Treasury Department, at 
Washington, D. C., and has already 
assumed his duties there. 


ATTORNEY T. C. CARROLL, of the 
Shepherdsville Bar, served as_ special 
judge of the Washington Circuit Court 
and Taylor Circuit Court in May. 


ATTORNEY EARL S. WINTER, of 
Owensboro, presided as special judge of 
the Owensboro Police Court in July 
while Judge F. A. Roby was on his an- 
nual vacation. 


MR. AND MRS. WILLIAM 
EDWARD BALDWIN, of Cleveland, 
Ohio, held a reception and tea-dance at 
their home in Cleveland, July 26th, to 
view a collection of Leslie Ward (Spy) 
legal prints. Many invitations were 
mailed to Kentucky lawyers."\ 


JUDGE R. S. ROSE, of Harlan 
County Bar, has been commissioned to 
write the Kentucky annotations to the 
restatement of the Law of Torts for the 
American Law Institute, of Pennsyl- 
vania. 
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JUDGE WILL H. FULTON, of the 
10th judicial district, served as special 
judge of the Oldham Circuit Court in 
June due to the illness of the regular 
judge, C. C. Marshall, of Shelbyville. 

JUDGE CHARLES C. MARSHALL, 
of Shelbyville, was too ill to hold his 
regular term of Court at LaGrange, in 
June. His many friends in the profes- 
sion will be glad to know that he is 
greatly improved. 

MAX B. HARLIN, JR., of Bowling 
Green, graduated from the University 
of Louisville Law School, in June, and 
will be associated with his father, Max 
B. Harlin, Sr., in the law firm of Harlin 
and Coleman, at Bowling Green. 


JUDGE E. N. MAYHUGH died at his 
home in Morgantown, May 26th. 

At a meeting of the Campbell County 
Bar Association, held on June 4th, a 
committee composed of Attorneys 
Thomas Schnorr, Oscar Forster, Law- 
rence Drahman, and James B. Meadows 
was appointed to revise the by-laws and 
also to bring into the local association 
= members of the Campbell County 
ar. 


PHILIP HARGETT, son of Com- 
monwealth’s Attorney Marmaduke Har- 
gett, of Maysville, graduated from the 
University of Cincinnati Law College in 
the class of 1938. He was admitted to 
the Bar last September and has com- 
menced the practice of law in Maysville 
in his father’s office. 


On June 3rd members of the Tennes- 
see Bar Association took up the cry for 
higher educational requirements for ap- 
plicants for licenses to practice law. 
Lavergne Blaylock, of Memphis, told the 
assembled lawyers that Tennessee, con- 
servatively speaking, was 40 years be- 
hind on educational requirements for 
entrance to the Bar. He also said that 
there were too many schools and some- 
thing ought to be done about it. 


ATTORNEY EDWARD C. LAN- 
GAN, of the Jefferson County Bar, was 
introduced to the Court of Appeals and 
was sworn in as an attorney June IIth. 

The Bowling Green Association sus- 
pended its regular monthly meeting dur- 
ing the summer months. They will be 
resumed this month. 
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ATTORNEY DANIEL W. DAVIES, 
of the Covington Bar, has moved to 
Florida to practice his profession. 


JUDGE R. C. TARTAR, of Somerset, 
spoke to the Kiwanis Club, at Somerset, 
June 16th. He used as his subject, 
“What Shall I Do To Be Saved,” and 
contrasted the physical and mental 
power of the present-day man with 
those of centuries ago. 


On June 14th the Court of Appeals 
disbarred M. E. GILBERT, McCracken 
County, for unprofessional conduct 
growing out of the conviction of ob- 
structing justice in a divorce case, and 
suspended JOSEPH WEAKS, Callo- 
way County, for three months for pro- 
fessional misconduct. The State Bar 
Association recommended this action in 
both instances. 


ATTORNEY HUBERT COUNTS, of 
Carter County Bar, has been appointed 
a member of the Athletic Advisory 
Committee of the Morehead State 
Teachers College Alumni Association. 
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TUDGE DAVID KINCHELOE, 
judge of the United States Customs 
Court in New York, arrived in Madison- 
ville, August 4th, to enjoy a vacation at 
Madisonville and Owensboro, the first 
he has taken in eighteen years. Judge 
Kincheloe is a native of Madisonville. 


Campbell County Bar 
held their annual outing at 
Grove, Ross, Kentucky, July 7th. 


ATTORNEY CLARENCE BART- 
LETT, of Ohio County, is Republican 
nominee for the 38th judicial district for 
circuit judge. Mr. Bartlett says that he 
is afraid that he is like a man without a 
country as it is not likely there will be 
any 38th judicial district. 


The Boyd County Bar Association 
held a meeting at the Elmhurst Restau- 
rant near Rockdale, July 8th. 


MAJOR M. K. GORDON, of Madi- 
sonville, has been elected a member of 
the board of directors of the Kentucky 
Bank & Trust Company. 


MR. ELMER EVERSOLE has been 
appointed examiner of the Perry Cir- 
cuit Court and will have an office with 
his father, F. J. Eversole. 


Association 
Martz’s 


The Fayette Junior Bar Association 
held its monthly dinner meeting at 7:30 
o’clock, August 2nd, at the Lafayette 
Hotel. Mr. Derond Deweese had 
charge of the program which consisted 
of short talks and informal discussions 
of legal matters. 


The profession will regret to learn of 
the death of ROBERT G. HIGDON, re- 
porter of the Court of Appeals. Mr. 
Higdon was well and favorably known 
to most of the members of the profes- 
sion. He was a native of McLean 
County and began the practice of law at 
Calhoun. He was called to Frankfort 
by Judge Warner E. Settle as private 
secretary and was appointed reporter of 
the Court of Appeals and has held that 
position for the past twenty-five years. 


JUDGE THEODORE BECKER 
BLAKEY died at his home in Beatty- 
ville, August 3rd. He suffered a slight 
stroke of paralysis which gradually 
grew worse until it ended in his death. 


ATTORNEY MILTON QUINTON, 
of the Fayette County Bar, was the prin- 
cipal speaker at the monthly dinner 
meeting of the Junior Bar Association 
held at the Lafayette Hotel, August 2nd. 
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